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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. C.R 1009 of 2017
U/s 138 NI Act.

Khurshid Alom Mandal

                                                                   …… complainant 

-Vs-

Abdullah Abul Hussain
                                                                                    …… accused 

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
J. Talukdar, Learned Advocate .....................….for complainant.
Md. M. Rahman, learned Advocate…...…..............for the accused.   

Date of Evidence : - 5/7/2012, 9/6/2015, 3/7/2015, 30/11/2015
                                              3/5/2016, 29/7/2016 
Date of Argument : - 04-05-19; 17/5/2019, 25/6/2019 
Date of Judgment    : - 29-06-19.

J U D G M E N T

1.            Brief case of complainant is that he was sub-contractor

under  accused.  Accused  obtained  work  order  from  Vodafone

Essar  Limited  to  complete  construction  of  three  towers  at

Matiabag,  Rangamati  and  Boko.  Accused  approached

complainant  for  financial  and  other  helps  to  complete

construction of towers sharing proportional income. Complainant

agreed.  Complainant  spent  Rs.  2,81,740/- at  Matiabag,  Rs.

6,36,840/-  at  Rangamati  and  Rs.  1,96,395  at  Boko  tower.  He

spent  in  total  Rs.  14,49,467/-  in  completing  three  towers.  He

received Rs. 3,78,930/- from accused as part payment according

to terms and condition of agreement. Complainant further got Rs.

2,95,534/-  from  accused  in  kinds.  Therefore,  complainant  is

entitled to get Rs. 7,75,003/- from accused as balanced amount.

Accused failed to pay balanced amount and therefore, accused
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entered into another agreement with complainant on 24/5/2009

admitting  debt  and  liability  in  presence  of  witnesses  with

assurance to pay money within 1st week of June, 2009. On expiry

of stipulated time, complainant approached accused and asked

money.  Accused  issued  a  cheque  bearing  no.  196719  on

14/6/2009  in  favour  of  complainant  for  Rs.  7,75,003/-.

Complainant  presented  the  said  cheque  at  Dhubri  UCO  bank

branch for collection but the said cheque was returned to him by

his banker due to insufficiency of fund in the account of accused.

Complainant  informed  the  matter  to  accused  and  accused

assured that he would deposit  entire  amount of  cheque in his

bank  account  on  or  before  13/11/2009  and  requested

complainant to wait till  then. Complainant again deposited the

said cheque at UCO bank Dhubri but his banker could not collect

money from account of accused. Thereafter, complainant again

informed  accused  about  dishonour  of  cheque  to  accused  but

accused did not response. So, complainant served a legal notice

upon accused on 21/12/2009. Accused did not reply. Hence, the

case.  At  first,  this  case  was  filed  before  the  ld.  CJM,  Kamrup,

Guwahati and on receipt of complainant, it was registered as C.R.

case no. 1014/2010. Ld. CJM, Kamrup, transferred the case to ld.

JMFC, for disposal.  

2.          On  receipt  of  case  record,  ld.  JMFC,  Kamrup,  took

Cognizance of offence u/s 138 NI Act against accused condoning

delay  filing  of  complaint.  Process  issued  to  accused.  Accused

appeared in the court on receipt of notice and he was allowed to

go on bail.  After  having heard  both sides  and considering the

material on record, particulars of offence u/s 138 NI Act were read

over  and  explained  to  accused.  He  pleaded  not  guilty  and

claimed to be tried. Complainant adduced evidence as p.w.-1 and

exhibited documents in support of his case. Ajoy Ku. Jain, branch

manager  of  UCO  bank,  Dhubri,  was  examined  as  p.w.-2.

Accused was examine u/s 313 Cr. P.C. and his statement was

recorded.  Plea  of  accused  was  of  total  denial  and  wished  to
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adduce  evidence.  Thereafter,  due  to  jurisdictional  matter,  this

case was transferred to ld. CJM, Dhubri, for disposal. On receipt of

case record, ld. CJM, Dhubri, transferred this case to this court for

disposal.  Later,  accused  declined  to  adduce  evidence.  I  heard

argument of the case from both sides.         

POINT FOR DETERMINATION IN THE INSTANT CASE IS:

i)           Whether the accused on 14/6/2009, issued a cheque

bearing no. 196719 for Rs. 7,75,003/- in favour of complainant to

discharge  his  liability  and  banker  of  complainant  returned the

said cheque unpaid due to insufficiency of fund in the account of

accused and accused failed to pay in spite of notice issued to him

to that effect within stipulated time and therefore, committed an

offence punishable u/s 138 of NI Act ?

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

3.    Khurshid  Ali  Mondal  (complainant)  of  this  case  deposing as

p.w.1 stated that accused was a contractor and he obtained work

orders from Vodafone Essar Limited to construct Vodafone Tower

at Matiabag, at Rangamati and at Boko. Accused approached to

him for financial  help as well  as  entrepreneurship promising to

pay complainant proportional benefit on the basis of investment.

Complainant accepted offer of accused and invested Rs.2,81,740/-

both  in  cash  and  kind  for  completion  of  Vodafone  tower  at

Matiabag.  Secondly,  he  invested  Rs.6,36,840/-  at  Rangamati

tower  and  thirdly,  he  invested  Rs.1,96,395/-  for  completion  of

tower at Boko. Complainant spent Rs.11,14,975/- in total as per

terms and condition of their agreement. Complainant stated that

he is entitled to get 30 percent (i.e.  Rs.3,34,492/-)  of  the total

investment  as  benefit  from  accused.  He  is  entitled  to  get  an

amount  of  Rs.14,49,467/-  from  accused  and  out  of  Rs.

14,49,467/-, accused paid him Rs.3,78,930/- and Rs. 2,95,534/- in

cash  and  kind.  In  total,  he  got  Rs.6,74,464/-  from  accused.

Thereafter, he is still entitled to get Rs.7,75,003/- from accused.

Accused entered into an agreement with complainant for paying

Rs.7,75,003/- and promised to pay the same within first week of
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June,  2009,  on  24-05-2009.  But,  accused  failed  to  pay

complainant after expiry of stipulated period. Thereafter, accused

issued a cheque bearing no. 196719, dated 14-06-09 drawn in the

State  Bank  of  India  in  favour  of  complainant.  Accused  asked

complainant  to  deposit  the  said  cheque  after  14-07-09.

Complainant deposited cheque to his banker at UCO Bank, Dhubri

Branch on 15-07-09. But, his banker could not collect money due

to insufficiency of fund in the account of accused and his banker

informed  him  by  sending  memo  of  dishonour  dated  15-07-09.

Complainant  again  met  accused  and  informed  him  about

dishonour  of  cheque.  Accused  again  assured  that  he  would

deposit the cheque amount in his account on or before 13-11-09

and  requested  to  wait  complainant  till  that  date.  Thereafter,

complainant  again  presented  the  cheque  to  his  banker  for

collection,  but,  the  said  cheque  again  dishonoured  due  to

insufficiency  of  fund  in  the  account  of  accused.  He  received

dishonour  memo on  01-12-09.  Thereafter,  complainant  tried to

settle  the  matter  through  some  middle  man,  but  it  failed.

Therefore,  he sent legal  notice to accused on 21-12-09, asking

him to pay within 15 days of received of notice. He came to know

legal notice upon accused had served on 04-01-10. But, accused

did not pay him Rs. 7,75,000/-. Complainant exhibited following

documents:

1. Ext.-1 agreement dated 24-05-09,

2. ext.-2 cheque vide no. 196719 dated 14-06-09,

3. ext.-3 cheque dishonour memo dated 15-07-09,

4. ext.-4 cheque dishonour memo dated. 01-12-09,

5. ext.-5 legal notice dated 21-12-09,

6. ext.-6  postal  receipt  dated  21-12-09  addressed  to  the

accused,

7. ext.-7  complaint  addressed to the In-charge Customer  Care

Centre, Guwahati Post Office, dated 21-12-10.

8. ext.-8 letter dated 27-04-10 is exhibited as Ext.8. 
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     4.        During cross-examination, P.w.1 stated that he sent legal notice

to accused through his engaged Advocate A. Talukdar.  A. Talukdar

read over and explained contents of legal notice to him. He knows

what has been written in his complaint petition and facts stated in

evidence-in-chief. He did not furnish any document to prove the fact

that  he  was  a  sub-contractor  under  accused.  He  knows  accused

since 2007 and at that time, he was working with NGO. He came to

know,  accused  used to  construct  mobile  towers.  He  did  not  visit

mobile tower construction side going himself. He did not submit copy

of work order obtained by accused along with complaint petition and

in his evidence-in-chief.  At that time, he was also working at City

Land Foundation at Sahara India. He did not produce original deed of

agreement executed on 24-05-09. He stated that accused took back

original agreement copy from him and thereafter, issued the cheque.

He exhibited photo state copy of agreement dated 24-05-09. He did

not mention the fact in his complaint petition that original copy of

agreement was under possession of accused. He denied that he had

taken Rs.6,74,464/- to pay some party. But, he was entitled to get

Rs. 6,74,464/- from accused. He paid Rs.1,30,000/- to accused part

by part through bank account of accused. Accused have many bank

accounts and he deposited Rs.1,30,000/- in various bank accounts of

accused.  But,  he  did  not  mention  about  such  deposit  in  bank

accounts of accused in his complaint petition and evidence-in-chief.

He  did  not  submit  any  document  of  the  fact  that  he  invested

Rs.11,14,975/- with accused. He wrote accused issued the cheque in

favour of him for Rs.7,75,003/-. But, he mentioned in his evidence on

affidavit  accused  had  issued  a  cheque  in  favour  of  him  for

Rs.7,75,000/-. He denied that accused had given Ext.-2 to Nur Islam.

He  denied  that  Ext.2  was  a  blank  cheque  and  he  filled  up  the

particulars. His is ignorant about signature on cheque and writing of

his name are different handwriting. He did not show that he had to

get Rs.7,75,000/- from accused in any statement of account and in

his  income  tax  return.  He  did  not  mention  cheque  number  and

drawer bank in his legal notice. He also did not demand amount of
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money he had to get from accused. He did not mention in his legal

notice that original agreement had written by accused. A criminal

case is pending against him in the Dhubri Court for alleging cheating

people.  He  denied  the  other  suggestions  made  by  the  defence

counsel on behalf of accused.

5.      Ajay  Kr.  Jain  (p.w.2)  stated  that  he  came  to  Court  upon

receiving  summons  from  Court.  The  Account  Number  of

complainant  is  04730100008728.  As  per  record,  complainant

deposited  the  cheque  on  14-07-2009.  The  cheque  no.  was

196719. State Bank of India, Dhubri Branch returned the cheque

to their bank. He cannot say when did their bank returned the

cheque.  Ext.-3  is  Cheque Return Memo.  As  per  record,  second

time cheque was presented on 01-12-2009. State Bank returned

the cheque for second time also. In both occasions cheque was

returned  for  “insufficient  of  fund”.  He  brought  statement  of

Account  of  complainant  containing  entries  regarding  date  of

presentation  of  Exhibit-2.  Exhibit-9  is  statement  of  Account.

Exhibit 9(i) is copy of deposit slip. In his cross-examination, p.w.2

stated that Exhibit-9 is a system generated statement and same

is not certified. There was no cheque no. in the folio of Deposit

Slip  [Exhibit  9(i)].  It  is  also  not  been mentioned in  Exhibit  9(i)

name of the Bank to which cheque belonged. It is not mentioned

name of person who issued the cheque in Exhibit 9(i), as such,

same is  not  necessary.  Second time cheque was  deposited  on

30-11-2009.

6.     From the evidence of p.w.1, it is come out that he and accused

together involved in construction of mobile towers. P.w.1 stated

that he spent Rs.11,14,975/- in total, as per terms and conditions

of  their  agreement  and  he  claimed  that  he  is  entitled  to  get

Rs.14,49,467/-  from  accused  along  with  30  %  benefit  being

investor  of  the  said  3  towers.  P.w.1  claimed  that  out  of

Rs.14,49,467/-,  he received Rs.6,74,464/-  from accused in cash

and kind. Now, he is entitled to get Rs.7,75,003/- from accused.

Accused promised to pay Rs.7,75,003/- within first week of June,
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2009. But, accused did not keep his promise. Thereafter, accused

issued a cheque bearing no.196719 dated 14-06-09 drawn in the

State  Bank  of  India  in  favour  of  complainant.  Accused  asked

complainant  to  present  the  said  cheque  after  14-07-09.

Complainant presented the cheque to his banker on 15-07-09, but

his banker could not collect money due to insufficient fund in the

account of accused. His banker informed him and handed over the

cheque with dishonoured slip on 15-07-19. Complainant informed

the matter to accused, but accused again assured that the said

cheque would be honoured if presented on or before 13-11-09 and

requested to wait complainant (p.w.1) till that date. Complainant

again presented the cheque to his banker after 13-11-09, but his

banker again returned the cheque due to insufficient fund in the

account of accused along with dishonoured slip dated 01-12-09.

Accused tried to  settle  the matter  through middle  man,  but  it

failed.  Accused  disputed  that  he  did  not  issue  the  cheque  in

question.  During  cross-examination,  Learned  Advocate  for

accused put suggestion to p.w.1 that he had issued the cheque

(ext.-2)  to  one  Nur  Islam  which  complainant  (p.w.1)  denied.

Learned defence counsel also put suggestion that the cheque in

question  was  blank  cheque  and  p.w.1  filled  up  the  particulars

which p.w.1 denied. Accused did not adduce evidence of the fact

that cheque was disputed. So, defence side failed to show that

the  cheque  in  question  was  not  issued  by  accused.  Further,

accused  put  suggestion  and  argued  that  he  had  no  liability

towards complainant to discharge debt. Of course, it is appeared

from evidence of p.w.1 that he was a business partner of accused.

Many  transaction  took  place  in  between  them.  The  fact  that

accused presented cheque bearing No. 196719 to his banker on

14-07-09 and thereafter, again presented on 01-12-09 established

the fact that accused tried to avoid paying money to p.w.1 and

therefore, he had not deposited sufficient amount to honour the

cheque  in  question.  Legal  notice  issued  to  accused  and

complainant  also  stated  that  he  tried  to  settle  the  dispute
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amicably. But accused on receipt of legal notice and after knowing

the fact he did not take step to file case against complainant for

forgery of his cheque. So, it can be said that accused issued the

cheque in question to discharge his liability. As such, accused did

not adduce evidence and defence side failed to shake evidence of

p.w.1 during cross-examination, I am inclined to believe accused

issued cheque in question to discharge his liability.

7. In view of the above discussion of evidence and observation, I

am inclined to believe that complainant side proved the offence

u/s 138 of N. I. Act against accused beyond all reasonable doubt.

Hence, accused is held guilty for committing offence punishable

u/s  138  of  N.  I.  Act  and  convicted  thereunder.  Accused  is

sentenced to undergo simple imprisonment for one year and also

directed to pay fine of Rs.7,75,003/-. In default of fine, further S.I

for three months. Fine amount if realized, be given to complainant

as token of compensation. Bail bond stands in favour of accused

is extended for another period of six months.

           Furnish copy of judgment to accused free of cost.

8. Accordingly, this case is disposed of contest. Given under my

hand and seal  of  this  court  on  this  29th day  of  June,  2019,  at

Dhubri.

                                                                                                       

                                                                                                         

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Khurshid Alom Mandal,

               PW- 2 Ajay Kr. Jain,

   

2. PROSECUTION EXHIBITS:- Ext.-1 agreement dated 24-05-09,

  Ext.-2  cheque  vide  no.  196719  dated

14-06-09,

   Ext.-3  cheque dishonour  memo dated

15-07-09,

   Ext.-4 cheque dishonour memo dated.

01-12-09,

     Ext.-5 legal notice dated 21-12-09,

  Ext.-6  postal  receipt  dated  21-12-09

addressed to the accused,

  Ext.-7  complaint  addressed  to  the

In-charge  Customer  Care  Centre,

Guwahati Post Office, dated 21-12-10.

    Ext.-8 letter dated 27-04-10 is exhibited

as Ext.8. 

     Ext. 9 is the statement of Account,

     Ext. 9 (i) is the copy of deposit slip.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


